IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE

SQUTHERN DI STRI CT OF GEORA A
Augusta Di vi sion

I N RE: ) Chapter 13 Case
) Nurmber 96-11193
JOSEPH T. SM TH, JR )
JANINE A. SM TH )
)
Debt or s )
3
BARNEE C. BAXTER, ) FI LED
CHAPTER 13 TRUSTEE ) at 11 Oclock & 45 mn. AM
) Date: 3-21-97
Movant )
)
VS. )
)
JOSEPH T. SMTH, JR )
JANINE A. SM TH )
)
Respondent s )
)
ORDER

Barnee C. Baxter, Chapter 13 Trustee in this case (hereinafter
“Trustee”) objects to the confirmati on of Joseph and Janine Smith’s
(hereinafter collectively “Debtors”) proposed Chapter 13 plan
because under the plan the Debtors fail to submt all of their
di sposable incone to plan paynents for a period of at |east 36
nonths, reserving $182.00 per nonth for M. Smith's voluntary
savings plan established under 26 U S . C. 401(k) (hereinafter

"401(k)"). This court has jurisdiction of this matter pursuant to



28 U.S.C. 8157(b)(1) & 2(A),(L) &(O. The objection is sustained.
The Debtors’ Schedul e | discloses nonthly incone of $4, 134. 00,
| ess payroll taxes of $1,139.67, insurance of $474.50, and a 401(k)
contribution of $182.00, for net inconme of $2,337.83. The Debtors’
Chapter 13 plan provides for paynents of $315.00 a nonth for thirty-
si x nmont hs, paying | ess than a 100%di vi dend to unsecured creditors.
The Trustee objected to the 401(k) contribution.' According to the
Trustee's anal ysis, reducing the 401(k) contribution of $182. 00 and
i ncreasi ng the debtors' plan paynments by $242. 00, $100. 00 to account
for the excess payroll tax w thholding (see supra note 1) and
$142.00 fromthe current $182.00 401(k) contribution, would fully
repay all creditors over the thirty-six nonth period of the plan.
The Debtors nmaintain that the 401(k) deduction is a reasonable

and necessary expense under 11 U S.C. 81325(b)(2)? that the

The trustee also objected to an excessive payroll tax

wi t hhol di ng contending that this | evel of w thholding would result
in a substantial annual tax refund which should be taken into
consideration in establishing the Debtors' disposable inconme for
pl an payment purposes. At hearing the Debtors conceded that in the
previous tax year they received a $1,200.00 federal income tax
refund and a $200.00 state tax refund. The Debtors and the Trustee
conprom sed this objection by the Debtors agreeing to increase
their plan paynment by $100. 00.

211 U. S.C. 81325(b) provides:
(1) | f the trustee or the holder of an all owed unsecured

claimobjects to the confirmation of the plan, then the court may
not approve the plan unless, as of the effective date of the plan—

(A the value of the property to be distributed
under the plan on account of such claimis not |ess
t han the anount of such claim or

(B) the plan provides that all of the debtor's
proj ected di sposable incone to be received in the
t hree-year period beginning on the date that the
first paynent is due under the plan will be applied
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Trustee’s objection to the deduction is arbitrary and capri ci ous,
that the objection violates the equal protection clauses of the
United States and State of Georgia Constitutions and that a
determination by this court that the 401(k) plan contribution is not
reasonabl e and necessary violates the constitutional separation of
powers doctrine. The Debtors, as plan proponents, bear the ultimte

burden proof on all <confirmation criteria. Ceneral  Motors

Accept ance Corp. v. Johnson (In re Johnson), 145 B.R 108, 111

(Bankr. S.D. Ga. 1992), rev'd on other grounds, 165 B.R 524 (S.D

Ga. 1994); Fleet Finance, Inc. v. Bostic (In re Bostic) Ch. 13 Case

No. 95-10205 slip op. at 10-11 (Bankr. S.D. Ga. August 31, 1995 ).
Were the Chapter 13 Trustee or any holder of an allowed unsecured
claimobjects to the confirmation of the plan, the plan proponent,
t he debtor, nust establish by a preponderance of the evidence that
the debtor is devoting all projected disposable incone, as defined
by 11 U S.C. 81325(b)(2), for a period of at least three years to

pl an paynents. See supra note 2.

The Debtors failed to prove that the 401(k) paynents are

to make paynents under the plan.

(2) For purposes of this subsection, "di sposabl e i ncone"
means incone which is received by the debtor and which is
not reasonably necessary to be expended—

(A for the nai ntenance or support of the debtor
or a dependent of the debtor; and
(B) if the debtor is engaged in business, for

the paynent of expenditures necessary for the
continuation, preservation, and operation of such
busi ness.



reasonabl e and necessary for their nmaintenance and
support.

Section 1325(b)(2) excepts from a debtor’s di sposable incone
anounts which are reasonably necessary for the naintenance and
support of the debtor or a dependant of the debtor. Although, as
the Debtors argue, saving a portion of M. Smth's salary for
retirement may be a reasonabl e and prudent course of action, such an
expense is not necessary for the maintenance or support of the

Debtors during the pendency of the Chapter 13 case. See, In re

Del nero, 191 B.R 539 (Bankr. N.D. N Y. 1996); accord, Harshbarger

v. Pees (In re Harshbarger), 66 F.3d 775 (6th Cr. 1995)(Chapter 13

plan permtting Debtors to pay 100% of an unsecured loan to their
ERI SA-qualified profit sharing account did not satisfy disposable
inconme test); Cf., In re Smth, 196 B.R 565 (Bankr. MD. Fla.

1996) (Debtor’s plan confirmed despite continued voluntary savings
contri butions because plan al so proposed 100%di vi dend t o unsecur ed
creditors.) Preserving M. Smth' s 401(k) contributions directly
reduces the unsecured creditors’ dividends, effectively requiring
the unsecured creditors to fund the Debtors’ retirenent program
during the pendency of the Chapter 13 plan. Contrary to the
Debtors’ argunents, sustaining the objection does not deny the
Debtors the opportunity to save for future retirenent. Sustaining
the objection nerely reduces the Debtors savings for retirenment from

$182. 00 per nmonth to $40.00 per nonth for the thirty-six nonth term



of the plan.

. The Trustee’'s objection to the 401(k) contribution is
not arbitrary and capri ci ous.

The Debtors assert that, given the opportunity, they can present
evidence that the Trustee routinely fails to object to enployer-
mandated retirenent contributions while objecting to voluntary
paynents to 401(k) plans. The Debtors assert that this inconsistent
treatnent is arbitrary and capricious, thereby requiring ne to
overrule the objection. The Debtors had adequate notice of the
Trustee's objection and offered no evidence or authority at hearing
to support their assertion that the retirenment prograns described by
the Debtors as mandatory retirenment contributions are actually
i ndi sti ngui shable fromthe Debtors’ 401(k) savings, notw thstandi ng
the Debtors' own contentions that establish the facial dissimlarity
of the plans (ie. voluntary vs. involuntary). The Debtor failed to
I ntroduce evidence that the Debtor's 401(k) savings contribution is
i ndi stingui shable from sone other retirenent program To the
contrary, the evidence presented establishes that the Debtor's

voluntary 401(k) savings for purposes of Chapter 13 disposable

Al t hough not a deciding factor in this case, | note that

although M. Smth has been working for his enployer for four
years, he only began contributing to the 401(k) plan shortly before
filing the instant petition. The Debtors’ schedules reflect a
401(k) retirenent account bal ance of $835.00. Wth a funding rate
of $182.00 a nmonth, M. Smith has been contributing to the plan
only 4 Y2nonths prior to filing the Chapter 13 petition ($835.00 +
182 = 4.59).



income analysis is indistinguishable from any debtor's desire to
establish a regul ar savings account consisting of after tax incone
for retirenment or any other purpose. Furthernore, each Chapter 13
pl an must be and is anal yzed independently to determ ne whether a
debtor is applying all disposable incone to plan paynents.
Bankruptcy Code 81302(b)(2) requires the Trustee to appear and be
heard at any hearing concerning confirmation of the plan and 81325
establishes the criteria for the court to consider in confirmng a
debtor's proposed Chapter 13 plan. | find no evidence that the
Chapter 13 Trustee has acted in an arbitrary and capri ci ous nmanner.
The Debtors obfuscate the issue: whether a debtor may divert a

portion of their incone during the pendency of a Chapter 13 plan to
savi ngs at the expense of the unsecured creditors? They may not.

L1l The Chapter 13 Trustee's objection to a 401(k) plan

contribution does not violate the equal protection clause

of the Fourteenth Amendnent to the United States

Constitution and to Article | Section 1 Paragraph 2 of the

Georgia Constitution.

The Debtors argue that the Trustee' s disparate treatnent, as

characterized by the Debtors, between voluntary and involuntary

retirenent contributions violates the equal protection clauses of



the United States® and Georgia Constitutions®. Aside from their
failure to introduce any evidence to support any disparate
treatment, the Fourteenth Anendnent to the United States
Constitution insures equal protection against disparate treatnent
only from State actions and is inapplicable to the Trustee.

District of Colunbia v. Carter, 409 U S. 418, 423-425, 93 S.Ct. 602,

606, 34 L.Ed.2d 613 (1977) reh’ g denied 410 U.S. 959, 93 S. . 1411,
35 L. Ed. 2d 694 (Fourteenth Amendnent has reference to state action
exclusively and not to any action of private individuals.)
Simlarly, the Ceorgia equal protection clause, although worded
differently than the Fourteenth Amendnent, has been interpreted as
equi val ent to the Fourteenth Anendnent, and requires State actionto

establish a claim of denial of equal protection. McDani el v.

Thomas, 248 Ga. 632, 638, 285 S.E 2d 156, 161 (1981) (Al though
enpl oyi ng di fferent phraseol ogy, the CGeorgi a equal protection clause
is “substantially equivalent” to the equal protection of the

Fourteenth Anendnent); Coffey Enter. Realty & Dev. Co. lInc. v.

Hol mes, 233 Ga. 937, 213 S.E. 2d 882 (1975) (W thout neani ngful state

governnmental action, the plaintiff has no clai munder Georgia equal

“U.S. Const. Anmend 14, Sec. | provides in part:
No State shall make or enforce any | aw which shall abridge the

privileges or immunities of citizens of the United States; nor
shall any State deprive any person of life, liberty, or property,
wi t hout due process of law, nor deny to any person within its
jurisdiction the equal protection of the |aws.

°CGeorgia Const. Art. 1, 81, 12 provides:

Protection to person and property is the paranount duty of
government and shall be inpartial and conplete. No person shall be
deni ed the equal protection of the |aws.
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protection clause.) The Debtors have failed to introduce any
evi dence of State action.

| V. A determnation by this court that the Debtors’

vol untary savi ngs pursuant to a 401(k) plan fails to neet

the confirmation criteria of 11 U S C 81325 is not a

violation of the constitutional separation of powers.

Finally, the Debtors assert that Congress has determ ned that
retirement contributions are reasonabl e and necessary, and that the
courts are powerless to overturn this finding under the separation
of powers doctrine. The Debtors cite no Congressional enactnent
that an individual's voluntary savings under a 401(k) plan is
reasonabl e and necessary for a debtors’ support and maintenance
under 11 U S.C. 81325(b), and | am not aware of any such
determ nati on. Congress’ allow ng individuals under appropriate
circunstances to defer federal incone tax on earnings saved for
future retirenment does not mandate a determ nati on by the bankruptcy
court that any such savings is exenpt from di sposabl e i ncone under
8§1325(b) (2) (A).

In conclusion, the Debtors have failed to carry the burden of
proof by a preponderance of the evidence that their Chapter 13 pl an
proposes to devote all disposable incone to plan paynents for a
period of at |east three years. They failed to introduce any
evi dence in support of their charges agai nst the Chapter 13 Trustee
that he has acted in an arbitrary and capricious manner or
di scrimnated against these Debtors in any manner. The only
evi dence presented at hearing establishes that the Debtors' proposed

Chapter 13 plan diverts $182.00 from di sposabl e incone for savings
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under a 401(k) plan and that as a result of that diversion,
unsecured creditors will receive less than full paynent over three
years. The Debtors failed to establish that this savings is
necessary for their maintenance and support during the pendency of
t he Chapter 13 plan.

The Debtors having failed to prove the confirmation criteria of
11 U.S.C 81325(b), the Trustee's objection to confirmation is
ORDERED sustained and the Debtors are ORDERED to file a nodified
plan in conpliance with the terns hereof within 14 days of the

docketing of this order or the case will be dism ssed.

JOHN S. DALIS
CH EF UNI TED STATES BANKRUPTCY JUDGE

Dat ed at Augusta, Ceorgia
this 21st day of March, 1997.



